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Down With Lifetime Appointments

Humans are living longer. That means judges are serving longer, too.

By Adrienne LaFrance

IT’S TIME TO RETIRE LIFETIME APPOI

From left, Justices Anthony Kennedy, Ruth Bader Ginsburg, Stephen Breyer, and Sonia
Sotomayor listen as President Obama delivers his State of the Union speech at the Capitol
on Feb. 12,2013, in Washington.*
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W hen Supreme Court justices enter a room, you can feel the air change.

| first noticed this two years ago at the State of the Union address from my perch in the elbow-to-elbow press
balcony above the House gallery. Members of Congress below were doing what they do best during this sort of spectacle
—glad-handing influential colleagues, breaking off into partisan cliques, nudging one another like mean girls gossiping in
the school cafeteria.

But when the justices filed in, they carried with them an unmistakable air of superiority. They seemed above it all. (Some
justices skip it altogether because they find it "childish," as Antonin Scalia put it in a New York magazine interview
recently.)
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And why shouldn't they? Once appointed, Supreme Court justices are practically guaranteed to stay on the bench as
long as they want.

There's actually nothing in the Constitution that explicitly promises federal judges "lifetime appointments." But the
language of Article Ill says justices "shall hold their Offices during good Behaviour," which can be reasonably interpreted
as open-ended on the issue of term length.
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Of course, the Constitution was written at a time when merely surviving infancy was a triumph—Ilet alone making it to
the Supreme Court with enough time for a 30-plus-year stint on the bench.

"The people who created the Constitution of the United States in the 18t century lived in a very different world than we
live in," said Michael Sappol, a historian and author of A Traffic of Dead Bodies, a book about death and social identity.
"The idea that judges would get life appointments had a different kind of meaning then than it does now."

As more Americans live longer, institutions like the Supreme Court are undergoing profound change. In other words, a
lifetime isn't what it used to be. And plenty of people have argued that the highest court in the land ought to be subject to
some of the restrictions that lower-level U.S. courts and top courts in other countries already have in place. "Every place
else in the world they have age limits or term limits," says Paul Carrington, a law professor at Duke University.

The five most recently retired Supreme Court justices averaged more than 25 years apiece on the bench. That's nearly
triple the nine-year average tenure of the court's first five justices.

Some more perspective to contextualize how times have changed: The average retirement age among the country's first
10 Suprenie Court justices was 60 years old, whereas the average retirement age among the 10 justices who most
recently left the bench was 76 years old.

Here’s another way to think about how lifetime Supreme Court appointments have changed over time, based on an
analysis of more than two centuries of Supreme Court appointments. Before 1900:

e 26 justices served 10 years or more
» 18 justices served 20 years or more
e 7 justices served 30 years or more

Whereas since 1900:

¢ 48 justices have served 10 years or more
e 27 justices have served 20 years or more
e 8justices served 30 years or more

Those who argue in favor of lifetime appointments at the federal level say such a system safeguards judicial
independence, and that the high court ought to be protected from the political ebb and flow of regular election cycles.

But lifetime appointments actually enable more politicking on the bench. "Life tenure gives the justice control, to some
degree, over his or her successor," said Carrington, who explains that a justice might wait to retire until a president who
shares his or her ideology has been elected. As the New York Times pointed out last year, justices have conflicting
priorities—many of them want to serve the nation for as long as they feel up to the job, but they also have “a conflicting
desire, which is to perpetuate their view on the court.”

Carrington is one of dozens of lawyers pushing for reforms. An ideal Supreme Court term might be something like 10
years, says Carrington, who cautions that shorter terms could leave the court vulnerable to outside political pressure.

"We don't want to change our justices every time somebody gets angry," Carrington told me. "But we're living in a world
where you're appointing a justice at the age of 50, so you're going to have a lot of them that serve for 40 years."
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Supreme Court Breakfast Table

Thomas says the justices who ruled for marriage equality just made up a right to dignity. That’s ridiculous—and hypocritical.

Mark Joseph Stern

The Chief Justice’s Gay Marriage Dissent Is Heartless

How Obama Found Grace: The Remarkable Week That Transformed the President

Why Politicians—on Both Sides of the Aisle—Moved So Swiftly to Embrace Same-Sex Marriage
Finally, Obama’s Rallying Cry Against Racism

Kennedy’s Opinion Is Most Compelling When He Talks About the Rights of Children

Where Was All This “Five Unelected Judges” Chatter When They Decided Citizens United?

How to Watch the High Drama Around the Iran Nuclear Talks
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Disney Theme Parks Bring the Tyranny, Danger of Selfie Sticks to an End

Alison Griswold

Will the Next iPhone Get a Major Camera Revamp?

Why Aren’t the Poor Angrier About Inequality?

Brands Are Draping Their Logos in Rainbows to Celebrate Gay Marriage

The Supreme Court Dealt a Blow to Housing Discrimination. It’s Not Nearly Enough.
There’s Yet Another Major Lawsuit That Some People Think Could Threaten Obamacare
Lululemon Is Recalling 318,000 Items With Face-Attacking Draw Strings

Obama's College Accessibility Plan Won't Rank Colleges Anymore. That Basically Defeats the Point.
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Everblasting Life

The NutriBullet is a great blender. Too bad it has a messiah complex.

L.V. Anderson

CNN Claimed to Spot an ISIS Flag at a Gay Pride March. It Was a Drawing of Sex Toys.
All 468 NYC Subway Station Signs in One Nerdy Poster

White House Lit Up With Rainbow Lights to Celebrate Marriage Equality Decision
Same-Sex Marriage Is Not the Queer Revolution We Hoped For

Watch Jim Obergefell’s Moving Statement on the Marriage Equality Decision

The Long Road to Marriage Equality

How Obergefell Could Be a Win for Transgender Rights as Well
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Texas Governor Appoints a Homeschooler to Head State Education Board

Amanda Marcotte

Bristol Palin Doesn’t Want Any Lectures, Enjoys Delivering Lectures

Rejoice: Margaret Atwood Is Contributing to a Lady-Geek Comics Anthology
Meet the Next Hero of the Christian Right: Ricki Lake

How a Homespun Book Publisher Built a Cult Following

We May Have a Chlamydia Vaccine for Future Generations

Scott Walker Argues That Equal Pay Pits Women Against Men

The Subtle but Powerful Feminist Message at the Heart of Inside Out
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The “The Storm Before the Storm” Transcript

The Supreme Court is beginning to rain down decisions. Here’s what Dahlia Lithwick discussed on her latest episode of Amicus.

Dahlia Lithwick

Lisa Macabasco on Her Favorite Reads From Slate This Week
Here Are Our Favorite Reads From Around the Web This Week
How to Get Limited Availability Political Gabfest Happy Hour Tickets

Mike Pesca Keeps All His Ideas in One Long, Hilarious iPhone Note. Take a Peek.
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Critics Panned The Comedians. But, by the End of the Season, It Was Great.

Ben Mathis-Lilley

We Did What Scalia Said and “Asked the Nearest Hippie”

Here Are All the Major TV News Networks Reacting to the Same-Sex Marriage Decision
Here Are the Best Memes That Capture Obama’s Swagger During This Historic Week
This Is How Fox News Tried to Come to Terms With the Gay Marriage Decision

A Timelapse Video of Today’s Celebrations Outside of the Historic Stonewall Inn

The Problem With “Country for People Who Don’t Like Country”
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Want a Same-Sex Marriage? Make Sure Your County’s Software Is Up to Date.

Lily Hay Newman

After Nixing Every Title With a Confederate Flag, Apple Will Restore Some Games

The Internet’s Dad Emailed 97,931 People to Let Them Know Their Passwords Were Compromised
Website Owners Deserve the Right to Stay Anonymous

Chinese Router Maker Implies That Wi-Fi Can Hurt Fetuses, Sparks Absurd Debate

Hollywood Finally Created a Hacker Who's Alienating, Paranoid, and Realistic

The Navy Is Paying $9 Million to Keep Using Windows XP
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California May Make It Harder to Opt Out of Getting Vaccinated. I'm OK With That.

Phil Plait

Get to Know the Stars of the Summer Triangle

This Video of a Baby Panda Climbing a Tree Is the Second Best Thing About Today
SCOTUS Rules: Marriage Equality Is Here

In a Contest Between an Immovable Object and an Unstoppable Force, Who Wins? (Video)

Crash Course Astronomy: The Outer Solar System

Please, Please, Please Stop Writing Articles About Coffee’s Health Effects
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The U.S. Is Just Two Wins Away from Promised Land after Beating China

Jeremy Stahl

World Cup Jerkwatch: Is Abby Wambach the Greatest Jerk in American Soccer History?

A Sports lllustrated Reporter Tweeted a Sexist Stereotype. Norway Has the Perfect Response.
Wambach Disappoints Again as the United States Marches Into World Cup Quarterfinals

Who Won the Women'’s World Cup of Arm-Folding?

Why You Should Root for Cocky, Upstart Colombia Against the USA at the World Cup

This Incredibly Accurate New Formula for Predicting Lead Changes Shows That the NBA Is Just Random
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